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Introduction. On July 2, 1973 the Postal Service published in the Federal [39 FR 3968c]
Register 38 FR 17512-16. anotice of proposed rulemaking on this subject. A number of comments
wererecelived in responseto this publication. The Postal Service hasrevised its proposed regulations
to reflect many pointsraised in the commentsand is publishing this second proposal for further public
comment.

HIGHLIGHTS OF THE REVISED PROPOSED REGULATIONS

(@) Definition of letter. The first proposal contained "a broad, and we hope readily
understandable, definition of 'letter' that continues the basic coverage of the Statutes as to messages
transmitted in corporeal form."” A number of comments contained objections that our definition of
"letter" was overly broad. In the main, these comments were critical of the theoretical breadth of the
definition rather than of itspractical consequences. Thus, many of the comments evinced concern that
itemswhich would be excluded from the proscriptions of the Statutes by affirmative suspensions (e.g.
checks, magazines, and certain dataprocessing materials) rather than by administrativeinterpretations
(asthey sometimes have been in the past) might one day be proscribed by virtue of somefuture repeal
of the suspensions. The premise for this concern seems to be the exclusion based on administrative
interpretation is more secure than exclusion by affirmative suspension. But the premise might prove
flimsy. Interpretations are subject to revision and reversal— particularly where they are not firmly
anchored to judicia case law. They represent especialy weak reeds to lean on where they arelittle
more than ipse dixit utterances that find scanty support in either the text or the legidlative history of
the Statutes being interpreted. In our view forthright suspensions provide firmer ground on which to
rest the exclusions.

Therevised proposa does, however, contain certain modificationsin the proposed definition
of "letter". These modificationsinclude supporting definitions for the words "message” and " specific
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address and other additional language intended to clarify the meaning of the word "letter".

(b) Suspensions for checks, newspapers, and periodicals. A number of comments indicated
that checks, newspapers, and periodicals should be excepted from the definition of the word "letter”.
Y et checks are messages in writing, intended for particular persons or concerns; they convey live,
current information between sender and addressee upon which the sender expects or intends the
addressee to act, rely, or refrain from acting. As such, checks clearly meet the tests that have been
used in the past to determine whether particular matter constitutes letters. "Restrictions on
Transportation of Letters', POD Publication 111, section 3 (July 1967), contained in Committee Print
No. 93-5, June 29, 1973, House Committee on Post Office and Civil Service (report of' the Board
of' Governors under section 7 of [39 FR 3969a] the Postal Reorganization Act and accompanying
materials), at 33. Similarly, though to alesser extent, newspapers and periodicals also meet the tests
in past guidelinesfor determining what are |etters. M oreover, from the point of view of the language,
purposes, and legidative history of the Private Express Statutes. an exclusion—by administrative
definition—of checksfrom the definition of "letters’ seemsunjustified and an exclusion of newspapers
and periodical sseemsof doubtful validity. Definitional exclusionwould not, moreover, guaranteethat
aredefinition to eliminate the exclusion might not be attempted at alater time.

A number of comments showed concern that the Postal Service might revoke the suspensions
for checks, newspapers, and periodicals at some futuretime. To allay this concern, the subsection on
revocation (8 320.2(b) ) has been revised to state that it is not expected that these suspensions will
be revoked. Section 320.3(b) has also been amended to require that any revocation of the suspensions
for intra-company and data processing materials or other changes affecting the suspensions would
haveto take placein accordance with the rulemaking provisions of the Administrative Procedure Act.
Thelanguage that would prevent arevocation so asto curtail then-existing levels of operationsunder
the suspensionsisretained. The provisionsrestricting revocation of the suspensionswould not apply
to revocations as to particular carriers. A new provision governing such revocations for carriage in
violation of the regulationsisincluded, 320.3(f).

The suspension proposed for checksand other financial instruments has been revised to cover
all such instruments moving to and from financial institutions. The suspension has a so been amended
to include certain matter intrinsically related to the movement of checks within the banking system
and to define the term "financial institutions'. The suspension would not, however, include matter,
such as bank statements, accompanying the movement of checks between banks and depositors. In
this latter area, existing limitations would be retained.

(c) Suspensionsfor additional material. Several commentsindicated that certain carriers had
long operated under authority granted by state and federal regulatory agenciesto carry materialsthat
could no longer be carried privately, without the payment of postage, under the first proposed
regulations. In response, the following points are offered:

First, no regulatory agency has been authorized to grant authority to carry lettersin violation
of the Private Express Statutes,
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Second, authorization by regulatory agencies to carry certain materials does not restrict the
authority of the Postal Serviceto make reasonable changesin itsadministration of the Private Express
Statutes, nor would the exercise of such authority by the Postal Service result in an alternation or
revocation of outstand- [39 FR 3969b]ing licenses granted by regulatory agencies. On the contrary,
the operations of all carriers—regulated or unregulated—are, in our view, subject to the Private
Express Statutes and the valid administrative practices of the Postal Service under such Statutes,
neither of which can be limited by outside administrative authority.

Third, outstanding licenses must be read in light of the Private Express Statutes and
administrative practices thereunder. It would be unreasonable to read a certificate of operating rights
or thelike asthough it were intended to authorize exemptions from the proscriptions of the Statutes
where the issuing agency has no authority to grant such exemptions.

In light of other comments, however, the revised proposal contains four additiona
suspensions that would broaden the categories of material that may be carried privately and clarify
the intended scope of the first proposal, athough none of these suspensionsis intended to broaden
the application of the Private Express Statutes beyond that reflected in POD Publication 111, supra.
The additional suspensions cover the following four categories of material: certain legal documents;
catalogs and telephone directories, identical letters sent by a printer or other supplier of letters for
third personsin bulk to a single address; files sent for storage or destruction or moved as part of a
household or business relocation.

(d) Suspensions for data processing and intra-company materials. A number of comments
called for changes in the terms of the proposed suspensions for data processing and intra-company
materias. In response to several of these comments, we have revised certain conditions of these
suspensions, as follows:

(1) Timelimits for completed delivery. The revision substitutes noon of the addressee's next
business day or 12 hours, whichever islonger, for the 12 hours or the beginning of the addressee's
next business day as the test for completed delivery under these suspensions. (This means, for
examplethat material sent at 11 p.m. sender'slocal time on January 15 must be delivered by 12 noon,
receiver'sloca timeon January 16, if therecelver conductsbusinesson January 16, unlessthe elapsed
time during this period isless than 12 hours, in which event afull 12 hoursis allowed, material sent
at 1 am. on January 16 would have until noon January 17 to be delivered, under similar conditions
and assumptions.) The proposal does not reflect acceptance of the still larger time limits proposed
in some of the comments. since the suspensions were intended only for clearly urgent matter that the
Postal Service might not be expected to deliver approximately within time limitsimposed by senders
and recipients.

(i) Time limits for completion of data processing work. The revised proposal eliminatesthe
requirement that the data processing center complete its work on material sent to it for processing
under [39 FR 3969c] the suspension within 36 hours. On the other hand, since the suspensions are
intended only for urgent material. it seems reasonable to require that data processing work on
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materials sent to a processing center under the suspensions commence reasonably promptly.
Accordingly, therevised proposal would requirethat such work commencewithin 36 hours of receipt
of the material at the processing center.

(i) Reporting procedures. These suspensions reflect a voluntary relaxation by the Postal
Service of an economic right conferred upon it by Congress for the public purpose of financing
comprehensive nationwide postal services for all members of the public, without regard to the
economic attractiveness of each particular route or area. In view of the fact that Congress has seen
fit to confer this right—a monopoly over the delivery of most letters—on the Postal Service for that
public purpose and has conditioned the suspension of this right on a finding that the public interest
supportsthe action, it would not seem to be responsible to exercise the suspension authority without
requiring reporting on activity under the suspensions adequate to demonstrate their practical effects.
Moreover, the Postal Rate Commission commented that such reports should, in its opinion, be
obtained.

Some comments asserted that it would be nearly impossible for carriers to report on volume
and revenue carried under the suspensions. Y et most businessunder the suspension for intra-company
communications will probably be new business, since ordinary intra-company mail cannot be carried
without payment of postage at thistime. ("The same rules apply to determine whether matters sent
between the various branches of aconcern are'letters asapply in other cases." POD Publication 111,
supra, section 6.) All business under the suspension for data processing materials except that meeting
the existing rigid tests for auditing materials (see POD Publication 111, supra, section 8)--will also
benew. It should not beimpracticably difficult for carriersto identify this new business, together with
whatever old businessisnow being done under the present narrow "exception™ for auditing materials,
for reporting purposes.

If some of the comments we have received should be taken to mean that these materias are
already being carried by private means without the payment of postage, then it would appear that the
private carriers are not doing what they should do to inform their customers of the limitations in the
Private Express Statutes so asto assure that they comply with thelaw. We have no doubt that smple
and understandable procedures can be worked out to inform users of private carriage of what they
can send privately and how it should be designated so that an accurate accounting of material carried
under these suspensions can be kept. Moreover, while we wish to require no complicated accounting
system for the private carriers, we believe [39 FR 3970a] it not unreasonable to require that
reasonably accurate records be maintained as to volume and gross under these suspensions, with
appropriate simplifications for comparatively small operations. We are not proposing the details of
these operating or record procedures because we would hope to be able to leave it up to carriersto
develop their own procedures, suited to their particular needs. The procedures should, however, be
briefly described in the annual reports furnished to the Postal Service on operations under these
suspensions.

We have eliminated many of the details of the first proposed annual report form, and made
reporting less detailed for carriers having smaller operations under these suspensions. We have not,
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however, accepted the proposal that we accept reportsfiled with regulatory agenciesin lieu of reports
tailored to the suspensions involved here. These other reports would contain much unnecessary and
irrelevant information and might not contain the basic volume and revenue information required to
assess the practical effects of the suspensions.

(iv) We have eliminated the requirement that the annual report data be supported by an
accountant's certificate. We agreed with the comments that stated or implied that this was not the
kind of material to which accountants normally certify. In its place, we propose that a responsible
officer of the carrier sign the report, in notarized form, acknowledging the applicability of 18 U.S.C.
1001.

(V) Therevised proposal statesthat the Postal Servicewill not publicly release theinformation
in the notifications and annual reports but that the information may be summarized and released in
summary form. This change is in response to several comments that expressed concern about the
confidentiality of information reported to the Postal Service.

(vi) To lend assurance that the proposed suspensions of the Statutes will not be abused,
annual reports would have to be accompanied by a certificate from each substantial customer of the
carrier who takes advantage of the intra-company and data processing suspensions. A "substantial
customer" would be anyone who makes use of a carrier to carry intra-company or data processing
materials more than 25 times a year or who pays the carrier more than $250 in one year for the
carriage of such materials. The certificate would attest to the fact that no materials were sent in
violation of the limits to the suspensions. The underlying thought is that a carrier's customers will
generaly have a better idea of the nature of the material being sent than will the carrier. A form
certificate is proposed for this purpose.

Several commentsurged that the suspensionfor intra-company mail should extendto affiliated
companies. Such an extension would expand the limits of the suspension beyond the limits of the
"current businessof the carrier” exception asoutlined in POD Publication 111, supra, [39 FR 3970b]
section 16 ("* * * the ownership of one carrier by another does not entitle either to carry letters not
sent by or addressed to it outside the mails for the other without the payment of postage™). Inan age
of corporate conglomerationsand the like, such an extension would unduly erode the basic protection
of mail revenues which the Statutes are intended to provide. The revision a so proposes continuation
of the rule that mail sent under the suspensions must be sent between offices of the same company.
Thus the suspension does not cover mail sent by an employee or agent of the company not sent from
acompany office.

OTHER MATTERS RAISED IN THE COMMENTS

(a) "Employees’ for purposesof theletters of the carrier exception. Several commentsrai sed
objections to the first proposal on the grounds that a new criterion for determining whether an
individual carrying aletter isan employee within the purposes of theletters of the carrier except—that
of full-time employment had been included in the proposed language describing the exception, in



-6-
addition to the criteria carried forward from POD Publication 111, supra, section 16.

While we are aware of no past administrative or judicial determination that full-time
employment is necessary for anindividual to qualify under this exception, the amount of time worked
does seem arelevant factor in determining whether an individual is an employee for purposes of this
privilege, just as is whether the employee is a regular salaried employee who enjoys the normal
benefits of employment with the company for which heisworking. Accordingly, the revised proposa
retains the full-time employment guideline. It should be emphasized, however, that the language in
guestion is stated in terms of factors that bear on qualifications for the privilege. A part-time
employee would not necessarily fail to qualify if the other incidents of his employment indicate that
he is an employee, not an independent contractor.

(b) Payment of postage on violation. Several comments suggested that the provision of the
first proposal establishing an administrative mechanism for the assessment of postage due on matter
carried in violation of the Private Express Statutes should be amended either to limit the amount that
might be assessed, to establish awillfulness test as a precondition to the assessment of postage due,
or to require specific prior notice before postage could be assessed. The language of the revised
proposal, however, retains the substance of the language as contained in the first proposal.

Imposing the limitations which had been suggested could make the process of collecting
postageduefor violations of the Statutes complicated and uncertain. M oreover adoption of thenotice
suggestion would give even willful violators an opportunity to commit violations until specificaly
notified. We would [39 FR 3970c] stress, moreover, that the provision under which the Postal
Service may take steps leading to the collection of postage due for violations of the Statutes is not
mandatory. Offending carriers will be permitted to make their argumentsin mitigation of claims for
postage due during the process of the assessment of the amount due. However. the Private Express
Statutes are important revenue laws and the burden is clearly upon the carriers to assure that the
materia they are carrying is being carried consistently with the law.

(c) Correspondence accompanying cargo. It was suggested that the proposed regulations
should permit the enclosure with cargo of unrelated correspondence such as advertising matter,
intended for the recipient of the cargo. Adoption of this suggestion as an interpretative regulation is
precluded by the language of 18 U.S.C. 1694, requiring that excepted letters "relate to some part of
the cargo”. Moreover, neither past practice nor present need would seem to justify a suspension of
the Statutesto cover thismaterial. Therevision, therefore, retainsthe law on thismatter asit has been
administered in the past. See POD Publication 111, supra, section 17.

(d) Live, current information test. Certain of the comments argued in favor of the validity of
thelive, current information test reflected in prior administrative practices under the Private Express
Statutes. See POD Publication 111 supra, section 3. The test is not based upon any statutory
provision or judicia precedent. Moreover, the test never purported to define what constitutes a
"letter”" but was intended merely to demonstrate what the term "letter” might include in addition to
personal correspondence. 1bid.
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In our experience, fortified by the comments we received, the live, current information test
has not served well either to inform the public of the meaning of the Private Express Statutes or to
reflect the intended scope of the Statutes as enacted. Rather, some members of the public have
concluded that all messages not containing "live, current information™ are not letters, a proposition
that is not legally justified. Certain published "interpretations,” of the Statutes, moreover, aso seem
to be without substantial legal support. We are aware of no reason why, for example, an original
letter sent to a particular addressee should fall under the prohibitions of the Private Express Statutes
but a carbon copy of the same letter sent subsequently to the same addressee should not fall under
the prohibitions of the Statutes. Similarly, we have found no satisfactory basis for the past
determination that materials sent to an auditing office maintaining no records based on the
information sent to it and taking no other action than mere auditing action do not constitute letters
whereas like materials sent to atypica centra billing office would be letters. See POD Publication
111, supra, sections 8 and 9. In our view, al. material of thiskind constitutes |etters, whether or not
[39 FR 3971a] a particular analysis might yield the result that live, current information was being
conveyed between sender and recipients. The suspension proposed for data processing materials,
moreover, whileinvolving atime limit for completed delivery should result in substantially preserving
the limited right of private carriage for auditing materials asit existed in the past.

STATUS OF PROPOSED REGULATIONS

The regulations proposed on July 2 1973, were proposals only; they have not been
implemented, in whole or in part, by the Postal Service, and the Private Express Statutes continue
to be administered under practices antedating the July 2, 1973, notice of proposed rulemaking.
Similarly, the revised proposal published now is only a proposdl; it has not been implemented, in
whole or in part by the Postal Service, and previous administrative practices continue in effect. We
point these things out in an effort to erase any erroneous impression that may exist that the proposed
regulations have already been implemented, in whole or in part.

We would caution against the assumption that eventually the proposed regulations will be
findly adopted, substantially in the form in which they have been proposed. With the exception of the
suspensions for intra-company and data processing materials, it seemslikely that regulations will be
adopted generally along the lineswe have proposed. Thetwo suspensionsfor new material, however,
present far more difficult issues and we cannot predict the outcome of this rulemaking with respect
to them. They may be adopted as proposed, they may be liberalized; they may be narrowed; or they
may not be adopted at al.

The following are the principal factors that are likely to bear on the decision whether, and
in what form, to adopt these two suspensions:

1. The alleged need to liberalize the suspensionsin order to cause them to be workable. This
isatwo-edged sword, sinceit encouragesaliberalization whileit discourages any sort of suspension,
in view of the additional revenue impact upon the Postal Service of expanded suspensions.
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2. Thealleged unworkability of reporting requirements. Thisfactor alsoisatwo-edged sword.
While it points, on the one hand, to a weakening or elimination of reporting requirements, it also
raises on the other hand, significant questions as to whether the limitation contained in the
suspensions can adequately be enforced.

3. The comments of many customers that they ook first to the Postal Serviceto supply their
needs and that they would prefer to use the Postal Service rather than private carriage.

4. Developments in the Postal Service's Express Mall service, a service already meeting a
substantial public need for expedited transportation of |etters.

COMMENTS

The revised proposed regulations have been, prepared following careful consid-[39 FR
3971Db] eration of the comments submitted to the Postal Service in response to its first set of
proposed regulations, 38 FR 17512-16, July 2, 1973. The revised proposal should be read carefully
against the background provided by the previous proposal, its preamble, the compendium of
administrative and judicial rulings in POD Publication 111, supra, entitled "Restrictions on
Trangportation of Letters’, and other materials published in Committee Print No. 93-5, June 29,
1973, of the House Committee on Post Office and Civil Service, supra.

We have attempted in the revised proposal and in its preamble to respond fully to the
comments we received. We hope that a close review of the revised proposdl, its preamble and the
other available background information will resolve the outstanding questionsin thisarea. Weinvite,
however, any further comments which the public might have on the proposed regulations now that
they have been revised, including any mattersrai sed in commentsfollowing thefirst proposal that are
believed to remain unresolved by the revised proposal. Accordingly, interested partieswishing to do
so should submit data, views, or arguments concerning the proposed regulations in writing to the
General Counsel United States Postal Service, Washington, D.C. 20260, at any time on or before
March 18, 1974,

Louis A. Cox,
General Counsel.

JANUARY 29, 1974.
PART 152—WHO MAY CARRY LETTERS

|. The regulations previoudly codified in the 1970 revision of 39 CFR as Part 152, retained
in effect by 35 FR 19399 (1970), are rescinded and Part 152 is reserved.

I1. The notefollowing Part 958 in the table of contentsfor 39 CFR Ch. | inthevolumerevised
asof Aug. 1, 1973, is deleted.
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[11. New Subchapter E. Title 39 Code of Federal Regulations, is amended by the addition of
the following subchapter E:

SUBCHAPTER E--RESTRICTIONS ON PRIVATE CARRIAGE OF LETTERS

PART 310--ENFORCEMENT OF THE PRIVATE EXPRESS STATUTES

310.1 Definitions.

3102 Unlawful carriage of letters.

310.3 Cargo exception.

310.4 Letters of the carrier exception.

310.5 Private hands without compensation exception.
310.6 Specia messenger exception.

310.7 Carriage prior or subsequent to mailing exception.
310.8 Payment of postage on violation.

310.9 Advisory opinions.

AUTHORITY: 39 U.S.C. 401, 404, 601-606, 18 U.S.C. 1693-1699, 1724.
§ 310.1 Definitions.

(a) "Letter" is a message directed to a specific person or address and recorded in or on a
tangible object, subject to the following:

(1) Tangible objects used for letters include, but are not limited to, paper [39 FR 3971c]
(including paper in sheet or card form), recording discs,: and magnetic tapes.

(2) "Message" means any information or intelligence that can be recorded as described in
paragraph (a) (4) of this section.

(3) A message is directed to a"specific person or address" when, for example, it is directed
to anamed or identifiable individual, organization, or official, or when it is directed to a specific
place.

(4) Methods by which messages are recorded on tangible objects include, but are not limited
to, the use of written or printed characters, drawing, holes, or orientations of magnetic particlesin
amanner having a predetermined significance.

(5) Whether a tangible object bears a message is to be determined on an objective basis
without regard to the intended or actual use made of the object sent.
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(6) Identical messages directed to more than one specific person or address or separately
directed to the same person or address constitute separate letters.

(7) The specificform of letter known asatelegram isimplicitly exempted from therestrictions
of the Private Express Statutes by Congress.

(b) "Packet" means two or more |etters, under one cover or otherwise bound together. As
used in these regulations, unlessthe context otherwiserequires, "letter” or "letters” includes" packet"
or "packets’.

(c) "Person,, meansanindividual corporation, association, partnership. governmental agency,
or other legal entity.

(d) "Post routes" are routes on which mail is carried by the Postal Service, and include post
roads as defined in 39 U.S.C. 5003, as follows:

(1) The waters of the United States, during the time the mail is carried thereon;

(2) Railroads or parts of rat/roads and air routes in operation

(3) Canadls, during the time the mail is carried thereon;

(4) Public roads, highways, and toll roads during the time the mail is carried thereon; and
(5) Letter-carrier routes established for the collection and delivery of mail.

(e) The "Private Express Statutes" are set forth in 18 U.S.C. 1693-1699 and 1724 and 39
U.S.C. 601-606 (1970).

8 310.2 Unlawful carriage of letters.

(@) Itis generally unlawful under the Private Express Statutes for any person other than the
Postal Service in any manner to send or carry aletter on a post route or in any manner to cause or
assist such activity. Violation may result in injunction, fine or imprisonment or both, and payment of
postage lost as aresult of theillegal activity (see § 310.8).

(b) Activity described in 8§ 310.2(a) is lawful with respect to aletter if—

(2) Itisenclosed in an envelope or other suitable cover;

(2) The amount of postage which would have been charged on the letter if it had been sent

through the Postal Serviceispaid by stamps, or postage [39 FR 3972a] meter stamps, on the cover
or by other methods approved by the Postal Service;
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(3) The name and address of the person for whom the letter isintended appears on the cover;
(4) The cover is so sealed that the letter cannot be taken from it without defacing the cover;
(5) Any stamps on the cover are cancelled in ink by the sender, and

(6) The date of the letter, or of its transmission or receipt by the carrier, is endorsed on the
cover in ink by the sender or carrier, as appropriate.

(c) The Postal Service may suspend the operation of any part of paragraph (b) of this section
where the public interest requires the suspension.

(d) Activity described in paragraph (a) of this section is permitted with respect to letters
which—

(1) Relate to some part of the cargo of, or to some article carried at the same time by, the
conveyance carrying it (see § 310.3);

(2) Are sent by or addressed to the carrier (see § 310.4);

(3) Are conveyed or transmitted by private hands without compensation (see 8§ 310.5);

(4) Are conveyed or transmitted by special messenger employed for the particular occasion
only, provided that not more than twenty-five such letters are conveyed or transmitted by such special
messenger (see § 310.6); or

(5) Are privately carried prior or subsequent to mailing (see § 310.7).

§ 310.3 Cargo exception.

The sending or carrying of lettersis permissibleif the accompany shipments and if' the letters
relate exclusively to the shipment process or to the goods shipped.

§ 310.4 Letters of the carrier exception.

(a) The sending or carrying of letters is permissible if they are sent by or addressed to the
individual carrying them or if they are sent-by or addressed to an officer or employee of acarrier on
the current business of the carrier (i.e., in his capacity as an officer or employee) .

(b) Thefact that the individual performing the carriage may be an officer or employee of the
carrier for certain purposes does not necessarily mean that he is an officer or employee for purposes
of thisexception. Thefollowing factors bear on qualification for the exception: the carrying employee
isemployed full time; the carrying employeeisaregular sdlaried employee and sharesin al privileges
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enjoyed by other regular employees (including employeesrot engaged primarily in the letter-carrying
function), including but not limited to salary, annual vacation time, absence allowed for illness, hedth
benefits, workmen's compensation insurance. and retirement benefits.

(c) Separately incorporated carriers are separate entities for purposes of this exception,
regardlessof any subsidiary, ownership, or leasing arrangement. When, however, two concernsjointly
operate an enterprise with joint employees and share directly in its revenues and [39 FR 3972b]
expenses either of the concerns may carry the letters of the joint enterprise.

§ 310.5 Private hands without compensation exception.

The sending or carrying of letters is permissible if no charge for carriage is made by the
carrier. However, a person engaged in transportation of goods or personsfor hire doesnot fall within
the exception merely by carrying letters free of charge for customers whom he does charge for the
carriage of goods or persons.

§ 320.6 Special messenger exception.

(@) The use of a special messenger employed for the particular occasion only is permissible
to transmit lettersif not more than twenty-fivelettersareinvolved. The permission granted under this
exception is restricted to use of messenger service on an infrequent, irregular basis by the sender or
addressee of the message.

(b) A special messenger isa person who, at the request of either the sender or the addressee,
picks up aletter from the sender's home or place of business and carries it to the addressee's home
or place of business, but a messenger or carrier operating regularly between fixed points is not a
special messenger.

8 310.7 Carriage prior or subsequent to mailing exception.

(a) The private sending or carrying of unopened letters which enter the mail stream at some
point between their origin and destination is permissible. The origin of a letter is the residence or
place of business of the sender, the destination of a letter is the residence or place of business of the
addressee.

(b) Examples of permitted activity are the pickup of letterswhich are delivered to post offices
for mailing; the pickup of letters at post offices for delivery to addressees; and the bulk shipment of
individually addressed letters ultimately carried by the Postal Service.

§ 310.8 Payment of postage on violation.

(@) Upon discovery of activity made unlawful by the Private Express Statutes. the Postal
Service may reguire any person or persons who engage in, cause or assist such activity to pay an



13-

amount or amounts not exceeding the total postage to which it would have been entitled had it carried
the letter between its origin and destination.

(b) Such payment of postage will be due and payable not later than 15 days after receipt of
forma demand from the Inspection Service unless an appedl is taken to the Judicial Officer
Department in accordance with rules of procedure set out in Part 959 of this chapter.

(c) Refusal to pay an unappealed demand or a demand that becomes final after appeal will
subject the violator to civil suit by the Postal Service to collect postage.

(d) Thisprovision for the payment of postage on violation shall in no way limit other actions
to enforce the Private Express Statutes by civil or criminal proceedings. [39 FR 3972c]

§ 310.9 Advisory opinions.

An advisory opinion on any question arising under this part and Part 320 of this chapter may
be obtained by writing the Assistant General Counsel. Opinions Division, United States Postal
Service, Washington. D.C. 20260. Fina opinions! will be available for ingpection by the public in the
Library of the United States Postal Service, and copies of individual opinions may be obtained upon
payment of charges for duplicating services.

PART 320--SUSPENSIONS OF THE PRIVATE EXPRESS STATUTES

320.1 Definitions.
320.2 Suspensions.
320.3 Operations under suspensions.

Authority: 39 U.S.C. 401, 404, 601.

§ 320.1 Definitions.
The definitions in 8 310.1 apply to this Part 320 as well.

§ 320.2 Suspensions

(a) The operation of 39 U.S.C. 601(a) (1) through (6) and 8§ 310.2(b)(1) through (6) of this
chapter is suspended on al post routes for the types of matter, and on such terms, as are detailed in
paragraph (c) of this section. The effect of these suspensionsisto alow any person to send or carry
letters covered by the suspensions between places served by the Postal Service without paying
postage or meeting any other conditions of 39 U.S.C. 601(a) and § 310.2(b) of this chapter.

(b) The suspensions reflected In § 320.2(c) (3)-(8) are generally intended to confirm long-
standing practice and it is not expected that they will be revoked administratively in the future. The
suspensions reflected in § 320.2(c) (1) and (2) may be administratively revoked, but only in
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accordance with the rulemaking provisions of the Administrative Procedure Act. No administrative
revocation will curtail then-existing operations under such suspensionsto alevel of operationslower
than that antedating the revocation in a particular market served prior to the revocation. Reasonable
regulatory changesin conditions affecting the suspensions may be implemented at any time asto al
carriers operating under the suspensions, but only in accordance with the rulemaking provisions of
the Administrative Procedure Act. Nothing in this paragraph applies to administrative revocation of
suspensions as to particular carriers under 8 320 3 (f).

(c) The following types of matter, if carried under the indicated conditions, are not subject
to penalty pursuant to the Private Express Statutes or the regulations issued thereunder.

(1) Interoffice communi cations between officesand branches of an entity entitled to carry such
communications under 8§ 310.4, if transmission is completed within 12 hours or by noon of the
addressee's next business day The addressee's next business day shall be thefirst calendar day, stated
inhisloca [39 FR 3973a] time, conducts business, following the calendar day of dispatch, stated in
the sender'slocal time.

(2) Data processing materials conveyed to or from a data processing center, if transmission
is completed within 12 hours or by noon of the addressee's next business day, and if data processing
work is commenced on any such materials sent to a data processing center within 36 hours of their
receipt at the center. The addressee's next business day shall be the first calendar day, stated in his
local [39 FR 3973a] time, on which he conducts business, following the calendar day of dispatch,
stated in the sender's local time. For purposes of this suspension, "data processing” means electro-
mechanical or el ectronic processing and "dataprocessing materials' include materialsof all typesthat
areready for immediate data processing or for automatic conversion into aform ready for immediate
data processing and the direct output of data processing, but only if they are produced on aregular
periodic basis.

(3) Checks, drafts, stock certificates, promissory notes, bonds other securities insurance
policies, and title policies when shipped to, from, or between financia ingtitutions.

(i) As used above, "checks' include documents intrinsically related to and regularly -
accompanying the movement of checks within the banking system, return items (whether or not
bearing notations) and instruments that call for the crediting or debiting of accounts maintained at
financia ingtitutionsthat must be acted upon promptly by reason of the rulesunder which thefinancial
ingtitutions operate or the nature of thetransaction. "Checks" do not include materialsaccompanying
the movement of checksto or from financia institutions, except such material aswould qualify under
8 310.3 if "checks' were treated as cargo. Specifically, for example, "checks' do not include bank
statements sent to depositors showing deposits, debits, and account balances.

(i) As used above, "financial institutions’ include

(A) asto checks: banks, their offices, affiliates, and facilities, savings banks, savings and loan
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institutions, and credit unions; and

(B) as to other financial instruments: institutions performing functions involving the bulk
generation, clearance, and transfer of such instruments.

(4) Abstractsof title, mortgagesdeeds, | eases, articles of incorporation papersfliedinlawsuits
or formal quasi-judicial proceedings, and orders of court.

(5) Newspapers and periodicals.

(6) Catalogs eligible for a catalog publication rate under the mail ca schedule in effect at the
time of their shipment, and telephone directories.

(7) Identical letters sent by a printer or other supplier of letters for third personsin bulk to a
single address.

(8) Letters sent in bulk for storage or destruction or as part of a household or business
relocation.[39 FR 3973b]

8 320.3 Operations under suspensions.

(a) Personsintending to establish or ater operations based on suspensions granted pursuant
to 8 320.2(c) (1) and (2) shall, asacondition to the right to operate under the suspensions, notify the
Private Express Liaison Officer, Customer Services Department, United States Postal Service,
Washington, D.C. 20260, of their intention to establish such operations not later than the beginning
of such operations. Such notification, on a form available from the Private Express Liaison Office,
shall include information on the identity and authority of the carrier and the scope of its proposed
operations.

(b) As a further condition to the right to operate under these suspensions, persons filing
notification under 8 320.3(a) shall file, on forms available from the Private Express Liaison Office,
annual reports contai ning information on volume, revenue, and such other mattersas may berequired
by the Postal Service on services performed under the suspensions granted pursuant to § 320.2 (c)
(1) and (2). The annual reports must be accompanied by certificates, in a form prescribed by the
Postal Service, from each customer who makes use of a carrier to carry intra-company or data
processing materials more than 25 times a year or who pays the carrier more than atotal of $250 in
one year for the carriage of such materials as to the nature of materials sent. The reports are to be
filed within sixty days of the end of each twelve-month period, commencing with the beginning of the
carriers operations under the suspensions identified in 8 320.2(c) (1) and (2). No carrier shall
continue, after itsannual report isfiled, to serve any customer required to sign acertificate under this
subsection whose certificate is not attached to the annual report, except that service may be resumed
after alate certificate isfiled with the Private Express Liaison Officer. This prohibition shall not limit
other administrative or judicia actions to enforce the Private Express Statutes or the regulationsin
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this Part 320 or Part 310 hereof. A blank certificate, with explanatory material attached thereto,
should befurnished to an customersprior to beginning servicefor them under the suspensionsgranted
pursuant to § 320.2 (c) (1) and (2) .

(c) Persons operating under the suspensions granted pursuant to 8§ 320.2(c) (1) and (2) are
responsible for making sure that the carriage of matter under these suspensions meets all conditions
contained in 8§ 320.2(c) (1) and (2). The containers or covers of any matter carried under such
suspensions must be made available for examination upon request by a properly identified postal
inspector. They must contain information, including place, date and time dispatched and received,
from which compliance with the conditions contained in § 320.2(c) (1) and (2) may be determined.
The provisions of this paragraph shall not restrict the Postal Servicein [39 FR 3973c] the exercise
of' search powers conferred upon it by law.

(d) The Postal Servicewill not publicly release the information in the notifications and annual
reports and attachments thereto filed under this section, but the information submitted by groups of
carriers may be summarized and released in summary form.

(e) The filing of notifications or reports under this section does not relieve the operator of
responsibility for assuring that its operations conform to applicable statutes and regulations.

(f) Failure to comply with the reporting requirements of this section and carriage of material
or other action in violation of other provisions of this Part and of Part 310 are grounds for
administrative revocation of the suspensions as to a particular carrier, following a hearing by the
Judicia Officer Department in accordance with the rules of procedure set out in Part 959 of this
chapter.

NOTE: Theforms referred to in 8 320.3 are reproduced below.
Notice of Intent to Establish Operations under Suspensions of The Private Express Statutes”
(See 39 CFR Part 320, Suspensions of the Private Express Statutes)
PRIVATE CARRIAGE OF LETTERS
Name of carrier
Address

State of Incorporation
Geographica Areato be Served

2 This form should be used for an initial notice of operations and for any amendments to the Initial or
subsequent notices. Information relates exclusively to operations under the suspensions for Intra-company and data
processing materials.
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1. State whether notice is for operations under 39 CFR 8§ 320.2(c) (l) or § 320.2(c)(a), or
both.

2. Designate the specific markets or areas in which operations will be conducted.

3. Describe specifically any authorizationsissued by local, state, or federal regulatory agencies
under which operations will be conducted.

(Signature of Officer)

(Name and Title)

Subscribed and sworn to before me this day of 197 .

(Notary Public)

SEAL

Note: False statements contained herein are punishable by law, 18 USC 1001.

ANNUAL REPORT
Operations Under Suspensions of the Private Express Statutes*
(See 89 CFR Part 320, Suspension of the Private Express Statutes)
PRIVATE CARRIAGE OF LETTERS

Twelve Month Period Ending
Name of Carrier

Address
State of Incorporation

|. Short form report -- revenue less than $10,000.

1 Information relates excl usively to operations under the suspensions for intra-company communications
and data processing materials.
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1. Certify that grossrevenue from operations under 39 CFR 8 320.2(c) (1) and (2) during the
period covered was less than $10,000. State the estimated amount of such revenue.

2 Briefly describe the basis on which figure for gross revenue was computed.
3. Listed below are the names and business addresses of each sender of materials under 39
CFR 320.2(c) (1) and (2) during the period covered by this report that sent more than 25 shipments
during the period or paid more than a total of $250 during the period for the carriage of such
materials.
[List]
32.

Attached to this report are customer certificates of the customerslisted above asrequired by
39 CFR 320.2(b).

(Signature of Officer)

(Name and Title)

Subscribed and sworn to before me this day of 197 2

(Notary Public)
SEAL

Note: False statements contained herein are punishable by law, 18 USC 1001.
I1. Regular form report--revenue more than $10,000.

1. State the number of shipments and gross revenue from operations under 39 CFR
320.2(c)(1) and (2), separately, during the period covered.

2. If grossrevenue from such operations during such period wasin excess Or $10,000 within
any single city, town, or other loca jurisdiction or between any pair of cities, towns, or loca

2 Report to be signed and submitted to the Private Express Liaison Officer, 39 CFR 320.3 (b), not later
than 30 days after the close of the period covered by the report. [39 FR 3974b]
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jurisdictions, provideinformation covering operationsin each such market in accordance with section
1 above.

3. Briefly describe the basis on which all figures contained in this report on number of
shipments and gross revenue were computed.

4. Listed below are the names and business addresses of each sender of materials under 39
CFR 320.2(c) (1) and (2) during the period covered by this report that sent more than 25 shipments
during the period or paid more than a total of $250 during the period for the carriage of such
materials.

[List]

Attached to this report are customer certificates of the customerslisted above asrequired by
39 CFR 3203(by).

(Signature of Officer)

(Name and Title)

Subscribed and sworn to before me this day of ,197 2

Notary Public
SEAL
NOTE: Fase statements contained herein are punishable by law, 18 USC 1001.

CUSTOMER'S CERTIFICATE--TO ACCOMPANY
CARRIER'S ANNUAL REPORT

(See 39 CFR Part 320. Suspensions of the Private Express Statutes)

Y ear Ending

(to be completed by carrier)

2 Report to be signed and submitted to the Private Express Liaison Officer. 39 CFR 320.3 (b), not later
than 60 days after the close of the period covered by the report.
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Name of Customer

Address
During the period covered by this certificate has used the
(name of customer)
services of to carry letters as defined in 39 CFR S 310.1(a). This
(name of carrier)
isto certify that all letters so defined that has sent via

(name of customer)

have consisted of intra company communications or data processing

(name of carrier)

materials as defined in 39 CFR 8§ 320.2(c) (1) and (2), | etters meeting the definitions and conditions

of those exceptions from the restrictions on the private carriage of lettersfound in 39 CFR 88 310.3-
310.7 or carried under other suspensions of the Private Express Statutes set forth in 39 CFR
§8320.2(c) (3) -(8), or letters on which postage was prepaid and which meet the other conditions of
39 CFR § 310.2(b). (The provisions of 39 CFR mentioned above are printed in the explanatory
material attached to this certificate.)

(Signature of Officer)

(Name and Title)

Subscribed and sworn to before me this day of , 197

SEAL
Note: False statements contained herein are punishable by law, 18 USC 1001.

USE OF PRIVATE CARRIERS FOR THE TRANSPORTATION OF LETTERS--
EXPLANATORY MATERIAL

The use of private for-hire carriers to transport letters is restricted by the Private Express
Statutes, 18 U.S.C. 1693-1699 and 1724 and 39 U.S.C. 601-606 (1970), and regulations of the
Postal Service, excerptsfrom thelatter of which are set out below. The definition of theword "l etter”
for purposes of these restrictions is set forth in section 310.1 (a), below. (A complete copy of these
regulations may be obtained by writing the Assist- [39 FR 3974c] ant General Counsel, Opinions
Division, United States Postal Service, Washington, D.C. 20260.)



-21-

The Postal Service has suspended the restrictions of the Private Express Statutes so as to
permit intra-company communications and data processing materials to be carried privately under
certain conditions, Once each year customers that use the service of private carriers under these two
suspensions more than 25 times during the year or pay more than atotal of $250 during the year for
the carriage of such materials must compl ete the attached certificate showing that all material sent
viathe private carrier was intra-company or data processing material as defined in the regulations or
met other tests under the regulations for letters that can be carried privately.

Accordingly, if your use of private carriage for these materials exceeds the amounts stated
above, this form should be completed for the year ending on (to be completed by carrier) and sent
to (name and address of carrier) by not later than (to be completed by carrier).

[Text of 39 CFR 310.1-310.7; 3202 (a), ()]
[FR Doc. 74--2641 Filed 1-30-74;8:45 am]



